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Patrick R. LANCASTER, III et al. ) Group Art Unit: 3651 
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Commissioner for Patents 
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Alexandria, VA 22313-1450 

Sir: 

PRE-APPEAL BRIEF REQUEST FOR REVIEW 

Applicant requests a pre-appeal brief review of the final Office Action mailed October 9, 
2007, the reply period having been extended to February 1 1 , 2008 (February 9, 2008 falling on a 
Saturday) by a one-month Petition for Extension of Time and fee payment filed herewith. This 
request is being filed concurrently with a Notice of Appeal. 

Status of the Claims 

In the final Office Action, claims 24-31, 38, 43, 44, 46-50, 54, 62, 65, 67-71, 83, 86, and 
173 were rejected under 35 U.S.C. § 102(b) as being anticipated by U.S. Patent No. 5,098,254 to 
Becicka et al. ("Becicka"); and claims 32, 45, 51-53, 66, 72-74, 174-180, 182-187, 189-194, 196- 
199, and 201 were rejected under 35 U.S.C. § 103(a) as being unpatentable over Becicka. 

Anticipation Rejection 

Applicant respectfully requests withdrawal of the rejection of claims 24-31 , 38, 43, 44, 46- 
50, 54, 62, 65, 67-71 , 83, 86, and 173 under 35 U.S.C. § 102(b) as being anticipated by Becicka. 
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Applicant submits that Becicka does not teach every element of those claims, and thus, the 

rejection cannot be maintained. See M.P.E.P. § 2131. 

Becicka discloses a palletizer 10 that includes a Y-axis assembly 18; a hand assembly 20 
for grasping rows of cartons 12, hand assembly 20 being mounted to an extendable end 22 of Y- 
axis assembly 18; and a carriage 24 that moves Y-axis assembly 18 vertically along a vertical 
support column 16 . See Becicka, column 2, lines 16-25 and 32-34. Palletizer 10 also includes 
adjustable limit switches 32 and 42, first and second photodetectors 56 and 58, and first and 
second proximity detectors 62 and 64 ("switches and detectors"). See Id. at column 2, lines 42 
and 57; and column 3, lines 12, 17, 50, and 56. However, Becicka does not use the switches, 
photodetectors, or proximity detectors to define an area to be filled, or to determine when an area 
is filled, as alleged on page 3 of the final Office Action. 

First, it is not apparent how the switches and detectors in Becicka could possibly define a 
horizontal area to be filled by a layer of cartons 12, and determine when that area has been filled. 
Palletizer 10 builds the first layer by placing the first row of cartons 12 (the bottom right row in FIG. 
1 ) with the help of limit switches 32 and 42, then placing the next two rows (the bottom middle and 
the bottom left rows in FIG. 1) with the help of limit switch 32 and proximity detector 64, with each 
subsequent row being placed closer to vertical support column 16 than the one before. See Id. at 
column 4, lines 47-66; column 5, lines 1-8; and FIG. 1. However, none of the switches and 
detectors is placed so as to define the position of the left edge of pallet 14 (the edge closest to 
vertical support column 16 in FIG. 1), or determine when the left edge has been reached by 
cartons 12. 

Along those same lines, it is not apparent how the switches and detectors in Becicka could 
define a vertical area to be filled by all of the layers of cartons 12, and determine when that area 
has been filled (i.e., when the load is completed). Palletizer 10 builds the load from the bottom 
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layer up. See Id. at column 5, lines 9-25. However, none of the switches and detectors is placed 

so as to define a load height or fill limit, or otherwise determine when such limit has been reached 

by the top layer of cartons 12. Thus, the switches and detectors are not used to define the area to 

be filled, or determine when the area has been filled. 

If the switches and detectors in Becicka are not used to define the area to be filled, or 
determine when an area is filled, then how does palletizer 10 know when to stop? Becicka clearly 
states that "[programming of the control system involves entering various predetermined 
operational data, such as the number of the cartons 12 per row; the orientation of each of the 
cartons 12 within the row, spacing (per user requirements) between the adjacent cartons 12 within 
the row and the total number of the cartons 12 in a layer, or in a fully loaded form of the pallet 14." 
Id. at column 4, lines 30-36. In other words, the total number of cartons 12 for a full load is 
predetermined operational data that is programmed or entered into the control system, and is not 
defined and determined using the switches and detectors. 

Thus, while the switches and detectors in palletizer 10 may assist with filling an area with 
cartons 12, those switches and detectors do not define the area to be filled, or determine when 
that area has been filled . That information is programmed into the control system. Accordingly, 
Becicka fails to teach "defining a desired area of a load to be filled with product using at least two 
of a height sensor, a length sensor, and a width sensor . . . and determining when the desired 
area is filled using at least two of the height sensor, the length sensor, and the width sensor," as 
recited in independent claim 24. 

Independent claims 48, 67, and 173, while of different scope from independent claim 24, 
each recite similar features. Thus, Becicka fails to anticipate independent claims 48, 67, and 173 
for at least reasons similar to those discussed above with respect to independent claim 24. 
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Obviousness Rejection 

Applicant respectfully requests withdrawal of the rejection of claims 32, 45, 51-53, 66, 72- 
74, 174-180, 182-187, 189-194, 196-199, and 201 under 35 U.S.C. § 103(a) as being 
unpatentable over Becicka. Applicant submits that the Examiner has failed to establish a prima 
facie case of obviousness with respect to those claims. See M.P.E.P. § 2143. 

As discussed above, Becicka fails to teach or suggest each of the limitations in 
independent claims 24, 48, and 67, from which claims 32, 45, 51-53, 66, and 72-74 depend. 
Therefore, claims 32, 45, 51-53, 66, and 72-74 are allowable at least for the same reasons that 
independent claims 24, 48, and 67 are allowable. 

Independent claims 174, 178, 182, 189, 196, and 201, while of different scope from 
independent claim 24, each recite similar features. Thus, Becicka fails to anticipate independent 
claims 174, 178, 182, 189, 196, and 201 for at least reasons similar to those discussed above with 
respect to independent claim 24. 

Independent claim 176 recites, inter alia, "[a] method comprising . . . automatically 
repeating the moving and depositing steps by repeating a single logic sequence for at least two 
consecutive moving and depositing steps; wherein the first moving and first depositing steps load 
a first product having a first size onto the load, and wherein the second moving and second 
depositing steps load a second product having a second size different from the first size onto the 
load." Becicka only shows items of a single size in the load shown in FIG. 1. Further, palletizer 
10 would not work if differently sized cartons 12 were to be used, since proximity detector 62 
operates on the assumption that the layers have a single height. See Id. at column 5, lines 9-19. 
For at least these reasons, Applicant submits that independent claim 176 is allowable. 
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Independent claim 201 , while of different scope from independent claim 176, recites similar 
features. Thus, Becicka fails to render claim 201 obvious for at least reasons similar to those 
discussed above with respect to independent claim 2176. 

Claims 25-31,38,43, 44, 46,47,49, 50,54, 62, 65, 68-71,83, 86, 175, 177, 179-181, 183- 
188, 190-195, 197-200, and 202, each depend from one of independent claims 24, 48, 67, 173, 
174, 176, 178, 182, 189, 196, and 201, and are allowable for at least the reasons stated above 
that independent claims 24, 48, 67, 173, 174, 176, 178, 182, 189, 196, and 201 are allowable. In 
addition, each of the dependent claims recites unique combinations that are neither taught nor 
suggested by the cited art, and therefore each is also separately patentable. 

Applicant requests that withdrawn claims 181 , 188, 195, 200, and 202 be rejoined with the 
elected claims in this application. Claims 181 , 188, 195, 200, and 202 all depend either directly or 
indirectly from one of independent claims 174, 176, 178, 182, 189, 196, and 201 , and thus, are 
allowable for at least the same reasons that independent claims 1 74, 1 76, 1 78, 1 82, 1 89, 1 96, and 
201 are allowable. In addition, each of these withdrawn dependent claims recites unique 
combinations that are neither taught nor suggested by the cited art, and therefore each is also 
separately patentable. 



In view of the above, Applicants request that the rejection of these claims be withdrawn and 
the claims allowed. 



Conclusion 



Respectfully submitted, 



FINNEGAN, HENDERSON, FARABOW, 
GARRETT & DUNNER, L.L.P. 



Dated: February 1 1 , 2008 




Thomas Y. Ho 
Reg. No. 61,539 
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